STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

FLORI DA DEPARTMENT OF LAW
ENFORCEMENT, CRI M NAL JUSTI CE
STANDARDS AND TRAI NI NG
COW SSI ON,

Petiti oner,
VS. CASE NO. 94-5886

REYES P. RAMOS,

Respondent .

" N N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, the Division of Administrative Hearings by its duly
designated Hearing Oficer, WlliamJ. Kendrick, held a formal hearing in the
above-styl ed case on January 11, 1995, in Mam, Florida.

APPEARANCES

For Petitioner: Karen D. Simbns
Fl ori da Departnment of Law Enforcenent
Post O fice Box 1489
Tal | ahassee, Florida 32302

For Respondent: James C. Casey, Esquire
10680 Northwest 25th Street, Suite 202
Mam , Florida 33172-2108

STATEMENT OF THE | SSUE

At issue is whether respondent commtted the offense alleged in the amended
adm ni strative conplaint and, if so, what disciplinary action should be taken

PRELI M NARY STATEMENT

By amended adnministrative conplaint dated January 20, 1994, petitioner
charged that respondent, a certified |law enforcenent officer, violated the
provi sions of Section 943.1395(6) and (7), Florida Statutes, and Rule 11B-
27.0011(4)(c) and (d), Florida Adm nistrative Code, by failing "to maintain the
qualifications established by Section 943.13(7), Florida Statutes, which require
that an officer in the State of Florida have good noral character." The
gravamen of petitioner's charge is its contention that "[o]n or about January
30, 1990, Respondent, Reyes P. Ranpbs, did unlawfully and knowi ngly be in actua
or constructive possession of a controlled substance named or described in
Section 893.03, Florida Statutes, to-wit: cocaine and did introduce said
substance into his body."



Respondent filed an election of rights disputing the allegations set forth
in the amended admi ni strative conplaint, and on Cctober 18, 1994, the natter was
referred to the Division of Administrative Hearings for the assignment of a
Hearing Oficer to conduct a formal hearing pursuant to Section 120.57(1),

Fl orida Statutes.

At hearing, petitioner called Peter Anta, Edward Mbore, and Terry Hall,
Ph.D., as witnesses, and its exhibits 1-6 were received into evidence.
Respondent testified on his own behalf and al so called Kathryn Estevez,
Christina Royo, Alejandro Suarez, Pedro Villa, and Rene Sal di nes as w t nesses.
Respondent's exhibits 1-4, 7, 15 and 16 were received into evidence.

The transcript of the hearing was filed February 20, 1995, and the parties
were initially accorded until March 2, 1995, to file proposed recomended
orders; however, at respondent's request, that deadline was subsequently
extended. The parties' proposed findings of fact, contained within their
proposed recommended orders, are addressed in the appendix to this recomended
order.

FI NDI NGS OF FACT

1. At all times material hereto, respondent, Reyes P. Ranbs, was enpl oyed
as a law enforcenent officer by the Cty of Qpa-Locka Police Departnent, and was
duly certified by petitioner, Florida Departnment of Law Enforcenent, Crim na
Justice Standards and Trai ning Comm ssion (Departnent), having been issued
certificate nunber 19-83-002-05 on Cctober 29, 1983.

2. On January 30, 1990, respondent, as part of his annual physica
exam nation for the Opa-Locka Police Departnent, reported to Toxi col ogy Testing
Services (TTS) and provided a urine sanple to be analyzed for the presence of
control | ed substances. Upon analysis, the sanple taken fromrespondent proved
positive for the presence of the cocaine netabolite, benzoylecgonine, in a
concentration of 55 nanograns per mlliliter. Such finding is consistent with
the i ngestion of cocaine, as cocaine is the only drug commonly avail abl e that,
when ingested into the human body, produces the cocai ne netabolite,
benzoyl ecgoni ne.

3. On February 5, 1990, the (Opa-Locka Police Department notified
respondent that the analysis of his urine sanple had proved positive for the
presence of cocaine, a controlled substance. |In response, respondent offered to
provi de another sanple for further analysis.

4. Later that day, February 5, 1990, respondent provided a second sanple
of urine to TTS to be anal yzed for the presence of controlled substances. Upon
anal ysis, the second sanple al so proved positive for the presence of the cocaine
nmet abol ite, benzoyl ecgonine, but this tinme at a concentration of 9.2 nanograns
per milliliter. Such reduced concentration is consistent with the initia
concentration of 55 nanograns per mlliliter disclosed by the first sanmple,
assum ng abstinence during the intervening period.

5. In concluding that the urine sanples respondent gave proved positive
for the presence of cocaine netabolite, careful consideration has been given to
the collection, storage and handli ng procedures adopted by TTS, as well as its
testing methods. |In this regard, the procedures and net hods enpl oyed by TTS
were shown to provide reliable safeguards agai nst contam nation, a reliable
chai n- of - cust ody, and produce, through Gas Chronograph/ Mass Spectronetry (GCMS),
a reliable nmeasure of the concentration of cocaine netabolite in the body. 1/



6. Wiile the testing denonstrates the presence of cocaine netabolite in
respondent's system and therefore the presence of cocaine, it does not
establish how i ngestion occurred. 2/ It may be reasonably inferred, however,
that such ingestion was proscribed by | aw, absent proof that the subject drug
was possessed or adm ni stered under the authority of a prescription issued by a
physician or that the presence of cocaine nmetabolite could otherwi se be |lawfully
expl ai ned.

7. In response to the testing which reveal ed the presence of cocaine
metabolite in his urine, respondent credibly denied the use of cocaine, and
of fered the testinony of a nunber of w tnesses who know himwell to | end
credence to his denial. Those wtnesses, who also testified credibly, observed
that respondent is a person of good noral character who, anong other qualities
has the ability to differentiate between right and wong and the character to
observe the difference, has respect for the rights of others, has respect for
the law, and could be relied upon in a position of trust and confidence.
Moreover, fromthe testinmony of those w tnesses who have known respondent for an
ext ended period of time, comencing well prior to the incident in question, it
may be concluded that, in their opinions, it is the antithesis of respondent’'s
character to have ingested or used cocai ne.

8. Apart fromhis denial, respondent offered two possible explanations for
the presence of cocaine in his system (1) that, during the week of January 18,
1990, he had been in contact with four to five K-9 training aids, which
cont ai ned pseudo-cocai ne, while cleaning out his dog's possessions, and (2) that
he had been in contact with 10 bags of rock cocaine, during the course of duty,
in the early part of January 1990.

9. As to the first explanation, the proof denonstrates that respondent
was, and had been for sone tine, a canine officer with the Gty of Opa-Locka
Poli ce Departnent, and had a dog named "Eagle" as his partner. "Eagle" was a
cross-trained drug and work dog.

10. In or about Septenber 1988, respondent and his dog attended narcotic
detection training through the Florida H ghway Patrol, and received training
ai ds, whi ch contai ned "pseudo-cocaine,” for use in training dogs in the
detection of cocaine. These aids were conprised of newborn baby socks, inside
of whi ch was pl aced pseudo-cocai ne. The socks were then closed at the top with
rubber bands and placed inside a folded towel, which was then rolled and taped.
According to respondent, he continued to use these aids 2-3 tines a week, after
| eaving the Florida H ghway Patrol course, to keep his dog proficient.

11. Eagle died in early January 1990 and, according to respondent, the
week of January 18, 1990, respondent cleared a nunber of itens that were used in
the care or training of Eagle froma small alum num shed in his back yard.

Anmong those itenms were the training aids, which contained pseudo-cocai ne.

12. According to respondent, he disposed of the training aids by cutting
the tape fromthe towels, renoved the sock, and then shook the pseudo-cocai ne
into a trash can, which caused sone residue to becone airborne and contact him
Respondent' s counsel theorizes that such contact with the pseudo-cocai ne, as
well as the possibility that sone residue could have been | odged under
respondent's fingernails, when coupled with the fact that respondent
occasionally bites his nails, could be an explanation for the positive reading
respondent received.



13. Notably, respondent offered no proof at hearing, through
representatives fromthe Florida H ghway Patrol or otherw se, as to the chem ca
conposition of the pseudo-cocaine. Under such circunstances, there is no
showi ng of record that the pseudo-cocai ne could have resulted in the positive
readi ng he received, and it would be pure specul ation to concl ude ot herw se.

14. As to respondent’'s second explanation, that in early January 1990,
during the course of duty, he had been in contact with 10 bags of rock cocai ne,
it |likewi se does not provide a rational explanation for his positive test
results. Notably, according to respondent, that rock cocai ne was bagged and,
necessarily, he would not have had physical contact with the substance.

Mor eover, even if touched such would not explain its ingestion, and, considering
the I apse of time fromthe event and his testing, is not a rational explanation
for the source of his positive results.

15. Wil e the explanations respondent advanced at hearing were not
per suasi ve, such does not conpel the conclusion that his testinony is to be
di scredited. |Indeed, if respondent never used cocaine, it is not particularly
telling that he could not offer a plausible explanation for what he perceived to
be an aberration

16. Here, while the results of the urinalysis point toward guilt,
respondent's credi ble testinony, the character evidence offered on his behal f,
and respondent's enpl oynent record suggest otherwi se.

17. Wth regard to respondent’'s enpl oynent history, the proof denonstrates
that respondent was on active duty with the United States mlitary from 1966
until 1972, and with the Florida National Guard (FNG from 1974 until 1983.
Prior to reverting to an inactive status with the FNG respondent attended and
graduated fromthe Southeastern Institute of Crimnal Justice, a police acadeny,
and was thereafter certified as a | aw enforcenent officer

18. Followi ng certification, respondent was enployed by the Village of
Indian Creek as a police officer for one year, and from January 1985 until his
severance in 1990 as a police officer with the Gty of Opa-Locka. Currently,
respondent is enployed by the FNG with the rank of Sergeant First O ass, as a
mlitary crimnal investigator assigned to counter drug prograns for the
Department of Justice.

19. Fromrespondent's initial enploynment as a police officer through his
current enploynent, but for the incident in question, respondent has
consi stently been recogni zed as a professional, |oyal and dedi cated police
of ficer who has al so dedi cated substantial personal tine and resources to
community service. During this service, he was frequently comended for his
performance, and he has further denonstrated dedication to his profession
t hrough continued training in the | aw enforcenent field.

20. Anmong those who testified on his behalf, and spoke approvingly of
respondent's good noral character, were Christina Royo, a sworn | aw enforcenent
officer with the Florida Department of Law Enforcenent, and Al ej andro Suarez, a
Sergeant First Class with the United States MIlitary, enployed as a crimna
intelligence analyst, and currently attached to respondent's FNG unit. Each of
these wi tnesses are enployed in positions of trust involving sensitive areas of
| aw enforcenment, and have known the respondent well for over fifteen years. In
their opinions, which are credible, respondent enjoys a reputation reflecting
good noral character and, it may be gleaned fromtheir testinony, the use of
control | ed substances by respondent woul d be nost uncharacteristic.



21. Gven the nom nal anmount of cocaine netabolite disclosed by testing
and the credible proof regarding respondent's character, the inference that
woul d normal Iy carry petitioner's burden follow ng proof of a positive test for
cocai ne netabolite, that such finding reflected the unl awful ingestion of
cocai ne, cannot prevail. Rather, considering the proof, no conclusion can be
reached, with any degree of certainty, as to the reason for the positive test
results. Accordingly, such results, standing al one, do not support the
concl usi on that respondent unlawfully ingested cocaine or that he is |acking of
good noral character.

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, these proceedings. Section 120.57(1) and
120.60(7), Florida Statutes

23. This is a license disciplinary proceeding in which the Depart nment
seeks to take action against respondent's certification as a | aw enforcenent
of ficer based on its contention that he has failed to maintain an essenti al
requi renent for certification, to-wit: good noral character. In cases of this
nature, petitioner bears the burden of proving its charges by clear and
convi nci ng evidence. Ferris v. Turlington, 510 So.2d 292( Fla. 1987). "The
evi dence nust be of such weight that it produces in the mnd of the trier of
fact a firmbelief or conviction, w thout hesitancy, as to the truth of the
al | egations sought to be established.” Slonowitz v. Walker, 492 So.2d 797, 800
(Fla. 4th DCA 1983).

24. Section 943.13, Florida Statutes, establishes the m ni num
qualifications for certification as a | aw enforcenent officer, which includes
the foll ow ng requirenent:

(7) Have a good noral character

25. Section 943.1395, Florida Statutes, establishes the bases for
disciplining the certification of a | aw enforcenment officer. Pursuant to
subsection 943.1395(7) such certification my be revoked, suspended or otherw se
di sciplined should the officer fail to maintain a good noral character as
requi red by Section 943.13(7), Florida Statutes.

26. Pertinent to this case, Rule 11B-27.0011(4), Florida Adm nistrative
Code, defines a failure to maintain good noral character, as required by
subsection 943.13(7), as:

(c) The perpetration by the officer of an
act or conduct which:
1. significantly interferes with the rights
of others; or
2. significantly and adversely affects the
functioning of the crimnal justice system or
an agency thereof; or
3. shows disrespect for the laws of the state
or nation; or
4. causes substantial doubts concerning the
officer's noral fitness for continued service; or
5. engage in conduct which violates the standards
of test administration, such as conmmunication with



any ot her exam nee during the adm nistration of
t he exam nati on; copying answers from anot her
exam nee or intentionally allow ng one's answers
to be copied by another exam nee during the
admi ni stration of the exam nation in accordance
with Rule 11B-30.009(3)(b), F.A C.; or
6. engage in any ot her conduct which subverts
or attenpts to subvert the CISTC, crimnal justice
trai ni ng school, or enploying agency exam nation
process in accordance with Rule 11B-30.009(2), F. A C

(d) The unlawful use of any of the controlled
subst ances enunerated in section 893.13, F.S. or
11B-27. 00225, F.A C.

Among t he substances enunerated in Section 893.13, Florida Statutes, or 11B-
27.00225, Florida Administrative Code, are cocai ne or cocai ne netabolite.

27. Here, for the reasons set forth in the findings of fact, the
Departnment has failed to establish, by clear and convinci ng evi dence, that
respondent conmitted any act proscribed by Rule 11B-27.0011(4)(c), which would
refl ect adversely on his good noral character, or that he engaged in the
unl awful use of a controlled substance, as proscribed by Rule 11B-27.0011(4)(d).

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is

RECOMVENDED that a final order be rendered dism ssing the adnministrative
conplaint filed agai nst respondent.

DONE AND ENTERED i n Tal | ahassee, Leon County, Florida, this 24th day of
March 1995.

WLLIAM J. KENDRI CK

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 24th day of March 1995.

ENDNOTES

1/ GCM5 is accepted, scientifically, and the results it produces are
acknow edged to possess a 99.99 percent accuracy rate.

2/ Such testing al so does not reveal when the cocai ne was ingested or how nuch
was i ngested. Those conclusions cannot be drawn fromthe test results because
the concentration of cocaine netabolite is influenced by, anong other things, a



person's metabolism how much cocai ne was i ngested, when it was ingested, and
how pure the cocaine was. [Tr. page 121]. It may be noted, however, that at 55
nanograns per mlliliter, when tested, the concentration of cocaine netabolite
was "not a large reading," according to Dr. Hall, the Departnent’'s toxicol ogy
expert. Indeed, absent cause to believe a person has ingested cocaine, the
cutoff, at the tine in question, for any screening for the presence of cocaine
was established at 50 nanograns per mlliliter

In noting Dr. Hall's remarks, it should be observed that the transcript of
hearing at page 128, line 25, reflects the follow ng question posed to Dr. Hall
and his response:

Q Is 50 nanograns per mlliliter reading?

A, No.

The Hearing Oficer's notes reflect that the actual question posed and the
answer thereto should read as foll ows:

Q Is 50 nanograns per mlliliter a |arge readi ng?

A, No.

APPENDI X
Petitioner's proposed findings of fact are addressed as foll ows:

1 & 2 Adopted in paragraph 1.

3-23 Addressed in paragraphs 2 and 5, otherw se subordi nate or unnecessary
detail .

24. Addressed in paragraph 3.

25-32. Addressed in paragraphs 4 and 5, otherw se subordinate or
unnecessary detail .

33-43. Addressed in paragraphs 7-14, otherw se subordi nate or unnecessary
detail .

44, No relevant.

Respondent' s proposed findings of fact are addressed as foll ows:

1 & 2. Addressed in paragraphs 17 and 18.

3. Unnecessary detail

4-10. Addressed in paragraphs 9-13.

11. Addressed in paragraph 2, otherw se unnecessary detail

12. Addressed in paragraph 2.

13. Addressed in paragraph 7.

14. No rel evant.

15 & 17. Addressed in paragraphs 17-19.

18-26. Addressed in paragraphs 2, 4 and 5, otherw se subordinate or
unnecessary detail .

27. Addressed in paragraph 14.

28. Addressed in paragraph 13.

29. Addressed in paragraph 4.

30. Addressed in endnote 2, otherw se not relevant.

31. Addressed in paragraph 13. Mreover, the suggestion that the Florida
H ghway Patrol provided respondent with "training aids" filled with cocaine,
much less that he was allowed to retain them is rejected as inherently
i mpr obabl e.

32. To the extent relevant, addressed in paragraph 13.

33. No relevant.

34-41. No relevant.

42. First sentence addressed in paragraph 4. Second sentence rejected as
not rel evant or supported by conpetent proof.



43 & 44. Unnecessary detail.

45. Addressed in paragraphs 10 and 13.

46. Addressed in paragraph 14, otherw se not rel evant.

47-60. Addressed in paragraphs 7, 16 and 20, otherw se constitutes nere
recitation of witnesses' testinony or unnecessary detail.

COPI ES FURNI SHED:

Karen D. Simons, Esquire
Department of Law Enf orcenent
Post O fice Box 1489

Tal | ahassee, Florida 32302

James C. Casey, Esquire
10680 Northwest 25th Street, Suite 202
Mam , Florida 33172-2108

A. Leon Lowy, I, Drector
Division of Crimnal Justice
St andards and Tr ai ni ng

Post O fice Box 1489

Tal | ahassee, Florida 32302

M chael Ranage, General Counse
Department of Law Enf or cenent
Post O fice Box 1489

Tal | ahassee, Florida 32302

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at least ten days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



